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Issue 1

COURT REPORTS

home per twenty acres in areas that contained naturally dominated
environments. The zoning allowed Bucktail to construct only three
homes.
To increase the number of homes it could build, Bucktail applied
for a growth allocation with the Talbot County Planning Commission.
If approved, the growth allocation would have changed the overlay
zoning from a resource conservation area to a limited development
area and would have changed the underlying zoning from rural
conservation to rural residential.
The new zoning would allow
Bucktail to build fourteen homes.
The Planning Commission compared Bucktail's application to
statutory critical area criteria, which minimizes damage to water quality
and to natural habitats. The Planning Commission approved and
recommended that the County Council approve Bucktail's application.
In conformance with statutory mandates, the County Council
introduced a bill and opened the application for public hearings.
After the public hearing, the Council voted four to one against the bill.
The Council found that Bucktail's growth allocation did not comply
with all the critical area criteria. The Council denied Bucktail's
application for the growth allocation.
Bucktail sued the Council for denying application. Neighboring
property owners intervened as defendants. The circuit court found
that substantial evidence supported the Council's decision. Bucktail
appealed to the Court of Special Appeals where it argued that
substantial evidence did not support the Council's denial of the
rezoning, suggesting that the Council acted as a quasi-judicial entity.
The Council summarized its act as legislative and immune from
challenge.
The court determined that the Council's ultimate decision denying
the rezoning remained legislative. However, it ruled that the process of
applying the standards to particular facts remained judicial.
The court held that the Council's judicial actions were not
supported by substantial evidence on the record, stating that the
agency needed to have stated reasons for its decision. Thus, the court
held that the Council did not advise Bucktail of the deficient facts and
circumstances within the application.
Madoline Wallace
MINNESOTA
Pelican Group of Lakes Improvement Dist. v. Minnesota Dep't of
Natural Resources, 589 N.W.2d 517 (Minn. Ct. App. 1999) (holding
the Department of Natural Resources had no duty to hold a contested
permit hearing for activities occurring above the high water level of
Cormorant Lakes).
Pelican Group of Lakes Improvement District ("Pelican Group") is
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a lake improvement district and a property owners' association.
Pelican Group questioned the authority of Cormorant Lakes
Watershed District ("Cormorant Lakes") to discharge water from
Cormorant Lakes into Pelican Lakes without a permit. Therefore,
Pelican Group sought a temporary restraining order, temporary
injunction, and writ of mandamus compelling the Minnesota
Department of Natural Resources ("DNR") to conduct permit
proceedings on a project involving water above the ordinary high
water level of Cormorant Lakes.
Cormorant Lakes do not have sufficient natural drainage outlets.
In the past, drainage was accomplished through a thirty-six inch
culvert that led from the Cormorant Lakes into Pelican Lakes. In
1997, the culvert was expanded to forty-eight inches. In May 1998,
Cormorant Lakes filed an application with DNR seeking approval of a
new outflow structure replacing the forty-eight inch culvert so that its
bottom level was at the ordinary high level of the Cormorant Lakes.
This new structure would increase the outflow from Cormorant Lakes
from 5.14 c.f.s. to 22 c.f.s. DNR determined no permits were required
for this project. Pelican Group challenged DNR's decision claiming
DNR had a duty to hold a contested permit hearing under Minnesota
law.
The question before the court was whether the Commissioner of
Natural Resources had a clear duty to hold permit proceedings.
Traditionally, DNR declined to make permit decisions regarding
deposits of surplus water such as flood waters or deposits of surplus
lake waters. As a matter of policy, DNR "focuses its protection efforts
on activities occurring below the ordinary high water levels of public
waters that meet the statutory definition of public water under
Minnesota law."
Under the premise that a reviewing court should give great weight
to an agency's interpretation, the Minnesota Court of Appeals held
that DNR was not under a duty to require a permit in this situation
and Pelican Group was not entitled to a writ of mandamus. The court
found Pelican Group lacked an entitlement to mandamus and,
therefore, declined to review whether the appellants were beneficially
interested parties or had a plain, speedy, and adequate remedy in the
form of an action for damages. The court also declined to explore
respondent's challenge that Pelican Group lacked standing.
Anna Litaker
Town of Fayal v. City of Eveleth, 587 N.W.2d 524 (Minn. App. 1999)
(holding that Fayal did not have express statutory authority to
condemn Eveleth's public property as private property, and Fayal did
not have implied authority to take Eveleth's public property under
consistent use doctrine).
The Town of Fayal ("Fayal") and the City of Eveleth ("Eveleth")

